SB 899
SUMVARY AND ANALYSI S

By: Mark E. Cearheart
May 2004

| nt r oducti on:

On April 16, 2004, the Legislature passed SB 899. On April 19,
2004, the Covernor signed the bill into law. SB 899 is a radical
bill that fundanmentally alters the workers’ conpensation system
in California, shifting the bal ance of power to insurance
conpani es and depriving injured workers of many benefits and
protections. The following is a prelimnary analysis. W have
only had the bill to study for a short tine, and of course there
are not yet any court decisions interpreting its nmeaning. The
reader is cautioned to carefully review the statutory |anguage
for himor herself and conme to their own concl usions.

User Fundi ng:

Secti on Di scussi on

62.5 Wor kers’ Conpensati on Adm nistration Revol ving
Fund is created. This is essentially user
funding. The bill prohibits borrowing it for
pur poses other than adm nistration of the workers’
conpensati on program The fund consists of
surcharges on workers’ conpensation insurance
pol i ci es.

Section 62.5 involves funding for the Uninsured
Enpl oyers’ Benefits Trust Fund (fornerly the UEF)
and the Subsequent Injuries Benefit Trust Fund
(fornmerly the SIF).

Rat e Study:
Section Di scussi on
138. 65 This section requires a study of the effects of

the 2003 and 2004 legislation and its effect on

i nsurance rates and premuns. The study is to
identify and quantify the savings generated by
reforns. Review the extent to which savings were
reflected in insurance rates and exam ne the

i nsurance mar ket pl ace and conpetition. It
requests carriers submt certain information. The
study is to be paid for by the insurance industry
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(with a limtation on their costs at $1, 000, 000).

QOVE Appoi ntnent/ Qualifications:

Secti on

139.2

139. 2(h)

139. 2(i )

139. 2(j)

Return to Wrk

Di scussi on

Provides the Adm nistrative Director shall appoint
QVEs to two year terns and sets forth the
requirenents to qualify as a QVE

Provi des that when requested by the enpl oyer or
enpl oyee under Section 4062.1, the Medi cal

Director shall appoint a panel of QVEsS within 5
wor ki ng days of the receipt of the request. |If no
panel is assigned within 15 working days, the

enpl oyee has the right to go any QVE of his or her
choi ce.

The Medical D rector shall select eval uators who
are specialists of the type requested by the

enpl oyee.

Sets forth the requirenents to qualify as a QVE
and provides that the Medical Director shal

review reports randonmly, and any report alleged by
a party to be inaccurate or inconplete and shal
adopt various regul ati ons.

Generally requires reports to be issued within 30
days of the exam nation. |If one of the QVEsS on a
panel is not available within tine frames to be
determ ned i n subsequent regul ations, then one may
request another QVE be added to the panel.

The Adm nistrative Director may issue regul ations

regardi ng reporting standards and di scipline for
AMEs and QVEs.

Pr ogr am

Secti on

139. 48

Di scussi on

The Adm nistrative Director shall establish a
return to work program Provided that funds are
avai l abl e, the Adm nistrative Director shal

rei mburse eligible enployers a maxi num of $1, 250
to help return tenporarily disabled workers to
enpl oynent and $2,500 to help return permanently
di sabl ed workers to enploynent. This nay be for
various types of nodifications of the workpl ace,

—2_



equi pnent, devices, furniture, tools or other
necessary costs.

The above provision applies to enployers with |ess

The return to work program sunsets January 1,

Di scussi on

139. 48(e)

t han 50 wor kers.
139. 48(i)

2009.
Vocati onal Rehabilitation:
Secti on
139.5

The ol d Section 139.5 providing vocati onal
rehabilitation services with a cap of $16,000 is
reenact ed, however, benefits are [imted only to
injuries occurring before January 1, 2004.
Fut hernore, this section sunsets January 1, 20009.

“Private Attorney General”, Doesn’'t Apply to Wrkers' Comp.:

Secti on

2699( a)

2699(f)

Di scussi on

Not wi t hst andi ng any ot her provision of |aw, any
provi sion of this code that provides a civil
penalty to be assessed and col |l ected by the Labor
and Wor kf orce Devel opnment Agency or its
departnments or boards for a violation of this code
may alternatively be recovered through a civil
action brought by an aggrieved enpl oyee. However,
the “penalty” is m nuscul e: $100 per enployee for a
first offense and $200 per enpl oyee for a second
of f ense.

However, any enpl oyee who prevails under the above
section may recover attorney fees and costs.

The above section is not intended to alter or

ot herwi se effect the exclusive renmedy provided by
the workers’ conpensation |aw, and the section
does not apply to the recovery of adm nistrative
and civil penalties in connection with the

wor kers’ conpensation | aw as contained in Division
1, comrencing with Section 50 and Division 4,
commencing with Section 3200 includi ng, but not
[imted to, Sections 129.5 and 132(a).

COVMENT: This latter provision which was added

(subsection k specifically saying that
this does not apply to workers’
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conpensation issues) seens to limt the
useful ness of this provision to the

wor kers’ conpensation practice. If it
applied to workers’ conpensation, it
woul d nean that applicant’s attorneys
who prevailed would be entitled to fees
for enforcing their client’s rights
under the workers’ conpensation | aw.
Unfortunately, the amendnents make cl ear
that this is not intended to the effect
of this section.

Alternative D spute Resol ution

Secti on

3201.5

3201.5

(b) (1)

3201. 7

3201. 7
(b) (1)

Di scussi on

This section sets forth the provisions regarding
Al ternative D spute Resolution where such
agreenents have been negoti ated between a union
and an enpl oyer.

Al ternative D spute Resolution agreenents may not
di mnish the injured workers’ rights to tenporary
di sability, permanent disability, nedical
treatnment or vocational rehabilitation.

This section sets forth the requirenents of Labor
Management Agreenents.

This section provides that Labor Managenent
Agreenents may not deny the enployee right to
representation by counsel at all stages of the
Al ternative D spute Resol ution process.

Bur den of Proof:

Secti on

3202.5

Di scussi on

The ol d Section 3202.5 is repealed. It is
reenacted to require all parties and lien
claimants to neet their burden of proof on al
i ssues by a preponderance of the evidence.

COMMENT: This section is essentially the sane as
it was before except they added a
phrase: “In order that all parties are
consi dered equal before the |aw.
Perhaps this neans that defendants were
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Fr aud:

Secti on

3823( c)

Medi cal - Legal

not really required to prove
apportionment by a preponderance of the
evi dence before? Interestingly, Section
3202 is left undisturbed which nmeans
that |iberal construction of Division 4
and 5 with the purpose of extending
their benefits for the protection of
persons injured in the course of their
enpl oynment survi ved.

Di scussi on

Requi res the adoption of protocols concerning

medi cal billing and provider fraud. Subsection
(c) specifically provides immunity for those who
report alleged workers’ conpensation fraud in good
faith.

Pr ocedur es:

Secti on

4060

4060( d)

4061

4061(c)

Di scussi on

This section applies to disputes over
conpensability. It does not apply where injury to
any part of the body is accepted. This section
continues to provide the treating physician
reports are adm ssible. However, subsection (c)
requires that if a nmedical evaluation is necessary
to determ ne conpensability and the applicant is
represented by an attorney, the procedures set
forth in Section 4062.2 applies to all cases
(Section 4062.2 is discussed bel ow).

Unrepresented applicants involved in disputes over
conpensability are subject to the procedure
contained in Section 4062.1 (discussed bel ow).

This section provides that with the | ast paynent
of tenporary disability, the enployer nust notify
t he enpl oyee either that there is no pernmanent
disability, that there is permanent disability and
what the amount is, or that permanent disability
cannot yet be determ ned and what further
information or steps need to be taken to determ ne
t hat .

If the parties cannot agree on the pernmanent
disability rating, and the insured worker is
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4061( d)

4061( h)

4061(i)

4062

4062

4062( b)

represented by counsel, the parties shall follow
Section 4062.2 regardi ng nedi cal -1 egal
eval uati ons.

Unrepresented injured workers are under the
procedures contained in Section 4062.1 (see
bel ow) .

| f a conprehensive nedical evaluation by a
treater, QVE or AME resolves any issues so as to
require the paynment of conpensation, the enployer
shall pronptly comrence paynent or WCAB

pr oceedi ngs.

No issue regardi ng permanent disability may be
subject to a Declaration of Readiness to Proceed
unl ess there has been a conprehensi ve nedi cal

eval uation by the treater, a QVWE, or an AME. Only
the reports of the treating physician, or reports
obt ai ned pursuant to Section 4062.1 or 4062.2 are
adm ssi bl e.

If either party objects to the opinions of the
treater regarding nmedical issues not covered by
Sections 4060 or 4061, and not subject to Section
4610 (Utilization Review), the objecting party
must notify the opposing party in witing within
20 days if applicant is represented or within 30
days if applicant is not represented.

| f applicant is represented by an attorney, the
procedures set forth in Section 4062.2 applies.

| f applicant is unrepresented, the procedures set
forth in Section 4062.1 applies. No other nedical
eval uati ons shall be obt ai ned.

The enpl oyer has 10 days to object to the treating
doctor’s opinion regarding spinal surgery. |If
applicant is represented, the parties have 10 days
after the objection to agree on an AME. If
applicant is unrepresented or if the parties
cannot agree on an AME for a represented enpl oyee
after 10 days, the matter is referred to the

Adm nistrative Director who will assign an

ort hopedi ¢ or neurosurgeon.

The spinal surgery second opinion report is to be
served on the parties within 45 days of receipt of
the treating physician' s report.

| f the spinal surgery second opinion
recommendation is that surgery proceed, the
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4062.1

4062. 1

4062. 2

enpl oyer shall authorize it. |If the second
opi ni on does not recomrend surgery, the enployer
shall file a Declaration of Readiness to Proceed.

This section and the follow ng section (4062.2)
are the core of the new QVE/ AME process. For
unrepresented injured workers, Section 4062.1
applies. There cannot be an AME. Either party
may request a nedical evaluation. |If the enployee
does not submt the panel QVE papers to the AD

wi thin 10 days of receipt, the enployer may submt
them for the enpl oyee. The party submtting the
request shall designate the speciality requested.

COVMENT: Many injured workers will not know what
to do with the papers and so the
enpl oyer will submt them and designate
the speciality they are requesting. In
sonme geographic areas, this may be a
probl em because designating the
speciality may effect the odds that the
pool of doctors available is either
conservative or |iberal.

Wthin 10 days of the issuance of a panel, the
enpl oyee shall select a physician and schedul e the
appointnment. |If the enpl oyee does not informthe
enpl oyer of the section and appointment within 10
days of the assignnment of the panel, the enpl oyer
may sel ect the QVE and schedul e the appoi nt ment!

COMVENT: Many injured workers will not get their
act together and select the QVE within
the 10 days. At that point, the
enpl oyer will nake the selection. This
is atrap for the unrepresented.

I f the unrepresented worker later retains
counsel, he or she cannot get an additional
eval uati on.

This section applies where the enployee is
represented by an attorney. |If a conprehensive
medi cal evaluation is required to resolve any

i ssue, the parties nust follow new Section 4062. 2.
This section specifically applies to post January
1, 2005 injuries.

COWENT: The bill repeals the predecessor
statute. This |eaves us wth sonmewhat
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4062. 2(¢c)

4062. 3

of a void as to what to do in the

i mredi ate future with represented cases
that need a QVE. Presunmably, the intent
was that they would stay under the old
statute as set forth in the 2003 Labor
Code?

Under the new Section 4062.2 (applicable to post
January 1, 2005 injuries), if either party
requests a nedi cal -1egal evaluation pursuant to
4060, 4061 or 4062, that party nust make a witten
request namng at |east one doctor they would use
as an AME. The parties then have 10 days to agree
on an AME. This can be extended to 20 days by
agreenent. |If after the tine to agree is expired
there is no AVE agreenent, either party may
request the assignnent of a three nmenber panel.
The party submtting the request shall designate
the speciality requested and also list the
speciality requested by the opposing party if
known, and the speciality of the primary treating
physi ci an.

COVMENT: Qobviously, this is designed to nmake it
nore difficult for attorneys to do their
jobs. Instead of selecting the best QVE
for the case, we will be left to go to a
panel if there is no AMEE Gven the
antici pated increased demand for AMNEs,
the few acceptable AVEs will be booked
up very far into the future, and the
parties will be left with the unenviabl e
choice of waiting a very long tine for
an AME or rolling the dice with a panel.

Wthin 10 days of the assignnent of the panel, the
parties shall confer and attenpt to agree on an

AME fromthe panel. |If the parties cannot agree
on an AME fromthe panel within the 10 day peri od,
each party may strike one nanme. |If any party

fails to strike a nanme within 3 working days of
gaining the right to do so, the other party may
sinply select the QVE.
COWMENT: This wll require close cal endar
attention by the parties or they
will be giving the other party the
choice of QVE fromthe panel

This section discusses what may be provided to a
panel QVE or an AME. Wth AMES’', the parties nust
agree on what is to be submtted. There are other
requirenents set out in the section.
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4062. 3(e) Al'l communications are to be witing and copied to
the other side at |east 20 days before the
eval uation by the panel QVE.

4062. 3(f) Ex parte conmunications with the AME or QVE are
forbi dden. However, this does not apply to oral
communi cati ons between the enpl oyee (or dependent
of a deceased enpl oyee) and the QVE or AME

4062. 3(j) If a new issue arises later, the parties nust to
the extent possible use the sane eval uator.

4062. 3( k) No di sputed nedical issue nay be subjected to a
Decl arati on of Readi ness to Proceed unless first
there has been an evaluation by the treater or a
QVE or an AME

4062. 5 I f the panel QVE does not issue a report in a
tinmely fashion, either party may request a new
panel . The Adm nistrative Director is nmandated to
establish appropriate tinme guidelines.

Treater Presunption:

Section Di scussi on
4062. 9 The treater presunption is repealed. (Later in
the bill it is nmade clear that this applies to al

cases and all dates of injury.)

Medi cal Treat nent:

Secti on Di scussi on

4600 Section 4600(a) has survived nore or less in tact,
i ndicating that the enployer shall provide nedi cal
treatnment reasonably required to cure or relieve
the injured worker fromthe effects of his or her
i njury.

4600( b) However, subsection (b) states that as used in
this division and notw t hstandi ng any ot her
provision of |law, nedical treatnment that is
reasonably required to cure or relieve neans
treatnment that is based upon the guidelines
adopted by the Adm nistrative Director pursuant to
Section 5307.27 or prior to adoption of those
gui del i nes, the updated ACCEM practice guidelines.

4600( c) Unl ess the enployer or the enployer’s insurer has
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4600
(d) (1)

4600
(d) (9)

4603. 2

4603. 2
(b) (1)

established a nedical provider network as set
forth in Section 4616, the injured worker may
sel ect a physician of his or her choice for
treatnment 30 days after the injury is reported.

Predesignation: This section sets forth the
[imted conditions under which an enpl oyee has a
right to be treated by a predesignated physician.
The enpl oyer nmust provi de non-occupati onal group
heal th coverage and a health care service plan

i censed pursuant to the Health and Safety Code,
and the physician sel ected nust be the enpl oyee’s
regul ar physician and surgeon, and al so nust be

t he enpl oyee’s primary care physician who has
previously directed the nmedical treatnent of the
enpl oyee and retains the enployee’s records. The
physi ci an nmust agree to be predesignated.

Furt hernore, subsection (d)(1) (C(6) states that
t he maxi num percentage of all enployees who are
covered under this paragraph that nmay be
predesignated at any tinme in this state is 7%
(The 7% solution? Wat does this nean?)

Al so note that any di sputes regarding care by the
predesi gnated doctor are to be adjudi cated under
the Health and Safety Code or Insurance Code which
suggests that HMO type standards would apply. The
insurer nmay require pre-authorization of any non-
energency care and conduct utilization review
under Section 4610. (See Section
4600(d) (3) (4)(5).)

Provi des the subdivision sunsets April 30, 2007.
Presumably this refers to the predesignation
subdi vi si on. (?)

Upon sel ection, the treating physician nust notify
t he enpl oyer of his/her name and address and
submt a report within 5 working days. Paynent is
to be nmade pursuant to the official Medical Fee
Schedule within 45 days, bills nmust be objected to
wi thin 30 days.

If the bills are not objected to within 30 days or
paid within 45 days, the amount it is delinquent
is automatically increased 15%

|f the enployer is a governnent agency, they have
60 days to pay.
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4604. 5( a)

4604. 5( ¢)

4604. 5
(d) (1)

4604. 5( e)

The nedi cal treatnent guidelines as adopted
(meani ng ACOEM now and the AD Cui del i nes when they
are adopted) are presunmed correct. They are
rebuttable but only by a preponderance of
scientific nmedical evidence.

Section 4604.5(c) provides that 3 nonths after the
publication date of the updated ACOEM gui del i nes,
they will be presuned correct until such tinme as
the Adm nistrative Director adopts officia

gui delines. The presunption is rebuttable and is
controvertible only by a preponderance of evidence
establishing that a variance fromthe guidelines
is reasonably required to cure and relieve the
enpl oyee fromthe effects of his or her injury in
accordance with Section 4600. The presunption is
one effecting the burden of proof.

COMMENT: This section adopts the |anguage to cure
and relieve. Was this intentional or
i nadvertent? Does it mean that if you
are going to challenge the guidelines,
you have to prove that your treatnent
will both cure and relieve even though
Section 4600 says cure or relieve?

This section provides that notw t hstandi ng the
medi cal treatnment guidelines, for injuries after
January 1, 2004, an enployee shall be entitled to
no nore than 24 chiropractic visits, 24
occupational therapy visits, and 24 physi cal

t herapy visits per industrial injury. Subsection
(2) provides that an enpl oyer may authorize in
witing additional physical nedicine services if
t hey want.

For all injuries not covered by the Adm nistrative
Director’s guidelines (or prior to that by ACCEM
gui delines), authorized treatnent shall be in
accordance with other evidence based nedi cal
treatment guidelines generally recognized by the
national nedical community and that are
scientifically based.

COMMENT:  For sone types of injuries, there may
not be guidelines. Does that nean they
don’t get any treatnent? How easy is it
going to be to get the treating doctors
to do reports about what treatnent is
needed that cite national nedical
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4616

4616(c)

4616( e)

4616(9g)

treatment guidelines that are

evi dence/scientifically based? This

seens |ike an unreasonably high

i npedi mrent to a benefit as inportant as

nmedi cal treatnment. But then, that's the

t heme underlying all of the rules
regardi ng treatnent.

Medi cal Provider Networks: This section
specifically does not apply until January 1, 2005.
On or after that date, a carrier or enployer may
establish a Medical Provider Network to provide
nmedi cal treatment to injured workers. This
section sets forth the requirenents including that
there nust be a diversity of the type of physician
and nunber of physicians, and tinely treatnent
nmust be available. Specific regulations are left
to the Adm nistrative Director

The plan nmust be submitted to the Admi nistrative
Director for approval. |If the AD does not act
wi thin 60 days, the plan is deenmed approved.

Physi ci an conpensation may not be structured so as
to reduce delay or deny treatnent.

Al treatnment provided shall be in accordance with
t he ACOEM gui del i nes or, once adopted, the
Adm ni strative Director’s guidelines.

By Novenber 1, 2004, the Adm nistrative Director
is to issue regulations inplenenting the article.
Subsequent sections of the bill discuss econom c
profiling and what information nust be provided by
the carrier who sets up the network.

COMMVENT: It appears that the enpl oyer m ght
contract with an existing network such
as Pacific Care or Blue Cross or Kaiser
or create its own network. The statute
is vague as to how diverse and | arge the
pool of doctors nust be, and regul ations
presumably will define this better
This may provide an opportunity for sonme
injured workers to escape the network:

Al though it would be | abor intensive, if
one could establish that the network did
not nmeet the legal requirenments, then it
woul d presunmably be invalid. The
appropriate renedy for that would seem
to be allow free choice of physician to
the applicant. Note that Section
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4616. 2

4616. 3

4616. 3(c)

4616. 3
(d) (1)

4616. 3

4616. 1(b) requires that certain
information filed by the carriers in
this regard nust be available to the
public. If a network is set up, can the
carrier force an injured worker with a
pre 1/1/05 injury into the network?

This section concerns witten continuity of care
policies and the requirenment of filing themwth
the Administrative Director

When an enployer is notified of an injury, the
enpl oyer shall arrange an initial nedical

eval uation and begin treatnent. Subsection (b)
requires the enployer to notify the enpl oyee of
his or right to be treated by a physician of his
or her choice after the first visit, that the
physi ci an nmust be within the nedical provider
net work established by the enployer/carrier, and
that the nmethod by which by the participating
doctors may be accessed by the enpl oyee.

| f the enpl oyee disputes either the diagnosis or
the treatnent proposed by the treater, he/she may
seek the opinion of another physician in the

medi cal provider network. |If they are unhappy

wi th the second physician’ s diagnosis or
treatnment, they may seek the opinion of a third
physician in the nmedical provider network.

COMMVENT: Does this nean the enpl oyee can pick the
doctor, or they nmay seek the opinion of
anot her physician by asking the enpl oyer
and havi ng one assigned? Presumably
since |iberal construction was not
repeal ed, this nmeans the enpl oyee can
pi ck the doctor?

The sel ection by the enployee of a treating
physician is to be based on the doctor’s
speciality or recognized expertise in treating a
particular type of injury.

COVMENT: Does this section further limt the
enpl oyee’ s free choice rights within the
network? Are we now going to put under
a mcroscope the notivations for
switching within the network from one
doctor to anot her?
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(d) (2)

4616. 4

4616. 4(b)

4616. 4(i)

4616. 6

4616. 7(b)

This section says that treatnent by a speciali st
who is not a nenber of the network may be
permtted (by whom) on a case-by-case basis if the
net wor k does not contain a doctor who can provide
the appropriate treatnent and the treatnment is
approved by the enployer or carrier.

| ndependent Medi cal Review This section discusses
what happens if the enpl oyee has gone through 3
conpany doctors within the network and still

di sputes the diagnosis and/or treatnent.

After exhausting 3 conpany doctors w thout
satisfaction, the enployee may request |ndependent
Medi cal Review. This is done by submtting a one
page formwhich the Adm nistrative Director is
going to create. (Section 4614.4(c)). The AD w ||

t hen assign an i ndependent nedi cal review
physician who will do a report. (The AD will have
contracted with doctors to do this under Section
4616.4(a)(1), it is not clear who these physicians
will be.) The IMR physician will reviewthe
records, exam ne the applicant, and prepare a
report discussing whether the treatnent is
consistent with the ACOEM gui delines. Tine
constraints are established.

| f the I ndependent Medical Review doctor says the
di sputed treatnent or diagnostic service the
injured worker wanted is consistent wth the ACOEM
gui delines, or after they are adopted, the AD

gui delines, the injured worker may obtain the

di sputed service or diagnostic study froma
physi ci an outside the network. However, it appears
they will still have to obtain their other
treatment fromw thin the network

No ot her exam nations and no other reports are
adm ssi bl e (regarding di sputed nmedi cal treatnent).

This section authorizes the approval of health
care service plans licensed under the Health and
Safety Code to be authorized as Medical Network
Providers for workers’ conpensation. Certain
requi renents and exclusions are set forth in this
and subsequent secti ons.

COMMENTS: See al so the new Section 5402(c) at page

20 of this analysis regarding “i medi ate”
nmedi cal care
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Temporary Disability:

Secti on

4650

4656( b)

4656( c)

4656
(c) (2)

Di scussi on

This section is substantially the same with sone
m nor changes that did not warrant nuch
di scussi on.

This section provides that for injuries before
January 1, 1979, tenporary disability shall not
extend for nore than 240 weeks wthin five years
of the date of injury (this is the sane rule as we
had before for that date of injury).

However, subsection (b) provides that aggregate
disability paynments for a single injury on or
after January 1, 1979 and prior to the effective
date of subdivision (c) (the date of the bill
becom ng effective) causing tenporary parti al
disability are limted to 240 weeks within five
years. The bill does not set forth a limtation
on TTD for injuries between January 1, 1979 and
the effective date of the bill.

New Section 4656(c) provides that aggregate
disability paynments for a single injury on or
after the effective date of the subdivision
(presumably April 19, 2004?) causing tenporary
disability shall not extend for nore than 104
weeks within a period of two years fromthe date
of commencenent of tenporary disability. This is
the so-called “hard cap” on TD.

This section creates |imted exceptions to two
year hard-cap on tenporary disability for certain
conditions such as chronic Hepatitis, anputations,
eye injuries, chronic lung disease and pul nonary
fibrosis and HV. In such cases the limtation on
tenporary disability is 240 weeks within 5 years
of the date of injury.

Per manent Di sability Changes:

Secti on

4658

Di scussi on

This section remains the sane as before except a
new subsection (d) (1) is added. This subdivision
applies only to injuries on or after the date of

t he revised permanent disability schedule. It
effectively reduces the weeks of pernmanent
disability for ratings under 15% and increases the
weeks of permanent disability for ratings over
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4658
(d) (2)

4658
(d) (4)

70% Since the weeks above 15% are cunul ati ve,
this reduces the weeks of permanent disability for
all ratings under 70%

COMMENT: Since, as we will see later on, we are
goi ng to change the whol e rating
schedul e, one wonders if the difficulty
of getting a rating of 70% or nore w ||
be even greater than it is now Most
cases are under 25%

Subsection (d) discusses return to work offers and
their effect on permanent disability. Note this
only applies to injuries after the date of the new
rating schedule since it is part of Section
4658(d). If within 60 days of applicant becom ng
per mmnent and stationary, the enployer has not
offered nodified or alternate work | asting at

| east a year, then permanent disability paynents
after that date are increased by 15% unless the
enpl oyer has |l ess than 50 enpl oyees in which this
does not apply.

| f the enployer nmakes an offer of nodified or
alternate work lasting at |east one year,
regardl ess of whether the enpl oyee accepts it,
subsequent permanent disability paynents are al
decreased by 15%

This section provides that for conpensable clains
arising before April 30, 2004, the schedul e
provided in this subdivision shall not apply to

t he determ nation of permanent disability when

t here has been either a conprehensive nedical -

| egal report or a report by a treating doctor

i ndicating the exi stence of permanent disability
or when the enployer is required to provide the
notice set forth in Section 4061 to the injured
wor ker .

COMVENT: How does this interact with Section
4658(d) (1) discussed above? That
section says that the reduction of the
weeks of PD payable for ratings under
15% and the increase for ratings over
70% only applies to injuries occur after
the effective date of the new PD
schedul e. However, this section seens
to say that the sanme subsection does not
apply to clainms arising before April 30,

16—



4658. 1

4660( a)

4660
(b) (1)

4660
(b) (2)

2004 if there is a nedical report
denonstrating permanent disability.
Actual ly, the | anguage is not

i nconsi stent because this later section
does not say that if there is no such
report, the schedule applies; it only
says that if there isn’t such a report,
it does not apply. But it would not
apply anyway by virtue of Section
4658(d) (1) discussed above. This is
what happens when you vote on bills at
3:38 a.m in conference committees.

This section includes the definitions of regular
wor k, nodified work and alternate work to be used
in conjunction with whether the enpl oyer offers
it. These are inportant definitions to review.

This section involves a very radical change. In
determ ni ng permanent disability account shall be
taken of the physical injury or disfigurenent, the
occupation of the injured worker and their age,

but instead of giving consideration to their

di m ni shed ability to conpete in the open | abor
mar ket, we are directed to consider their

di m ni shed future earning capacity. In other
words, we are substituting future earning capacity
for dimnished ability to conpete in the open

| abor market.

This section mandates that the nature of physical
injury or disfigurement conponent of pernmanent
disability shall incorporate the descriptions and
measur enents of physical inpairnments and the
correspondence percentages of inpairnents
published in the AMA GQuides, 5" Edition

This section mandates that the enployee’s

di m ni shed future earnings capacity shall be a
numeric formula based on enpirical data and

findi ngs aggregating the average percentage of

| ong-termloss of inconme resulting fromeach type
of injury for simlarly situated enpl oyees. The
AD is directed to formulate the adjusted rating
schedul e based on the RAND study and interim
report (Decenber 2003) and upon data from
addi ti onal enpirical studies.
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4660( c)

4660( d)

COMMVENT: While it sounds at first Iike we m ght
be going to a system of wage | oss where
we can bring in an econom st to talk
about our client’s future |ost earnings,
subsection (2) pretty clearly states
that this is to be a nuneric fornul a
based on an average percentage. This is
probably an attenpt to preclude any sort
of an individual consideration of
earnings | oss. However, if the schedule
remains prima facie evidence and
rebuttable, the fact that Section
4660(a) mandates future earning capacity
be consi dered conbined with |iberal
construction suggests that we may be
able to bring an econom st to discuss
| ost future wages.

The AD shall amend the schedule for rating PD at

| east once every 5 years. Wthout form
introduction into evidence, the schedul e shall be
prima facie evidence of the percentage of
permanent disability attributable to each injury
covered by the schedul e.

The schedul e is prospective only and applies only
to injuries occurring after the date of adoption
of the schedule. Interestingly, subsection (d)
provi des that for conpensable clains arising
before January 1, 2005 the schedul e as revised
applies to the determ nation of permanent
disability if there has been either no

conpr ehensi ve nedi cal -1 egal report of no report by
a treating physician indicating the existence of
PD or where the enployer is not required to
provi de Section 4061 notice to the injured worker.

COWMENT:  Thi s | anguage only further nuddies the
wat er regarding the conflicting | anguage
di scussed above in Section 4658.

Section 4658(d) (1) states the
subdi vi sion applies only to injuries
after the effective date of the revised
schedul e, however, that subsection al so
states that it does not apply where
there has been a report (treater or QVE)
i ndi cating the existence of PD where the
enpl oyer was required to issue the 4061
notice. So, what happens if applicant
becones P&S in a claimarising before
April 30, 2004 in Septenber 2004 and
there is no new schedule yet? As a
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Apporti onnent:

Secti on

4663

4664(a)

4664( b)

4664(c)
(1) & (2)

4750

practical matter, it would seemthat the
ol d schedul e woul d have to apply, but
the statutory | anguage i s confusing.

Di scussi on

In what is perhaps intended to be a radical
change, Section 4663 is anended to read:
“Apportionment of permanent disability shall be
based on causation”. This section goes on to
detail various requirenents for physicians’
reports and to require enpl oyees who cl aim
industrial injuries to disclose on request al
previ ous permanent disability or physical
inmpairnments. (Does this conflict with the ADA or
FEHA?)

This section provides the enployer is liable only
for the percentage of permanent disability
directly caused by injury AOE/ CCE.

Prior permanent disability awards are concl usively
presuned to still exist.

COMMENT: |If the old award is based upon
di m ni shed ability to conpete in the
open | abor market, and the new award is
based upon the AVA Gui des, how do we
subtract oranges from apples? |Is the
old award even relevant since it is a
different index of disability? What
does it nean that it “still exists”?

Thi s section discusses the accunul ati on of
permanent disability awards providing that with
respect to any one region of the body they shal

not exceed 100% over the enployee’'s lifetine
except where the injury or illness is conclusively
presuned to be total under Section 4662. This
section defines what different parts of the body
are. Furthernore, it provides that nothing in the
section shall be construed to permt the PD rating
for each individual injury sustained by an

enpl oyee arising out of the sane accident when
added together to exceed 100%

Repeal ed.
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4750.5

4706. 5

4903. 05

Presumpti on of

Repeal ed.

COMMENT: Cearly the authors were trying to
change the apportionnent rules to nmake
them nore favorable to the enpl oyer
How this will play out in practice
remains to be seen. Does the repeal of
Section 4750 underm ne Fuentes (1976) 16
Cal. 3d 1, 41 CCC 42?

This section concerns death benefits. | can

di scern no significant major changes fromthe
applicant’s practice point of view

This section primarily involves filing fees for
Iiens on behalf of nedical providers.

| njury:

Secti on

5402

Di scussi on

We still have a presunption of injury ACE COE
where the claimis not denied within 90 days of
t he DWC- 1.

| mmedi ate Medi cal Treat nent:

Secti on

5402(c)

Di scussi on

Wthin one day of filing a DANC-1, the enpl oyer
shal | authorize provision of all treatnment for the
injury. The treatnment shall be pursuant to the
ACCEM gui del i nes or once adopted the AD
guidelines. This goes on until liability is
accepted or rejected, but prior to that tinme, the
enpl oyer is not required to pay nore than $10, 000
in treatnent.

COMMENT: This was the fig | eaf many Denocrats and
ot hers use when they voted for this
atrocious bill. Mst union enployees
have group health insurance anyway and
if the claimis put on a delay status or
rejected, they get treatnment through
their private health plan while their
claimis litigated. This provision wll
however benefit those enpl oyees who have
no alternative health insurance while
their claimis on a delay status. This
m nor inprovenent certainly does not
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Admi ssibility of Evidence:

Secti on

5703

5703(h)

5703(i)

Penal ti es:

Secti on

5814

5814

Di scussi on

This section sets forth what the Appeals Board may
recei ve as evidence.

Medi cal treatnent protocols under certain
conditions may be adm ssible. However, a very
hi gh standard is set for the party offering into
evi dence treatnent protocols: You nust denonstrate
i nformation regardi ng how t he protocol was

devel oped, to what extent it is evidence based,
peer reviewed and nationally recognized. This
seens designed to make it difficult for those
chal  enging the treatnment guidelines and offering
an alternative set of guidelines to get their

gui delines into evidence.

This section provides that the official nedical

treat ment gui delines and ACOEM gui del i nes are
adm ssi bl e automatically.

Di scussi on

The bill reiterates Section 5814 but then adds a
subsection (b) providing that Section 5814 as we
know it becones inoperative on June 1, 2004 and as
of January 1, 2005 is repeal ed.

This is the new and very unattractive Section
5814. \Wen paynent of conpensation is

unr easonabl y del ayed or refused, the anmount of the
paynment unreasonably del ayed or refused is

i ncreased by 25% or $10, 000 which ever is |ess.

In addition, if the enployer discovers a potenti al
violation prior to the enployee claimng a penalty
and within 90 days of the date of discovery pays a
sel f-i nposed penalty of 10% of the anpunt

unr easonably del ayed or refused along with the
anount that was del ayed or refused, this w pes out
t he penalty under 5814.

COMMENT: I n other words, if the enployer conplies
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5814(c)

5814( d)

5814( g)

5814( h)

5814(i)
5814. 6

| njury Preventi

with Section 4650, they don’'t have to
pay a 5814 penalty.

This section provides that upon approval of a C&R
or Stipulation or upon issuance of an F&A, it is
concl usively presunmed that any accrued clains for
penalties are resol ved unless they are expressly
excl uded.

Section 5814 penalties are reduced by any 4650
increase paid for the same del ay.

There is a two year statute of limtations on
penal ty cl ai ns.

The new section applies to all injuries wthout
regard to date of injury.

The new section is effective June 1, 2004.

This section provides that if an enpl oyer

know ngly violates Section 5814 with a frequency
i ndi cating a general business practice, it my
have to pay sone adm nistrative penalties not to
exceed $400, 000.

COWMMENT: This is a poor substitute for allow ng
the workers to enforce their own rights.
Who is going to enforce this. How do
you show an enpl oyer know ngly vi ol ated
Section 5814? What is a frequency that
i ndi cates a general business practice?

Secti on

6401. 7

CGeneral Provisi

Di scussi on

This sets forth and creates a so-called injury
prevention program

ons:

Di scussi on

General provisions at the end of the bill repeal
the primary treating physician presunption for al
cases and all dates of injury but provides that
this shall not be good cause to reopen. The bil
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provides that its provisions apply prospectively
fromthe date of enactnent, April 19, 2004(?),
unl ess specified otherw se.

The bill states that it is an urgency statute and
therefore shall take effect inmmediately.
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